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Abstract

The Boko Haram conflict in Nigeria has caused a lot of deaths, mass
abductions and gross human rights abuses resulting in the dislocation of
several families as refugees in neighbouring countries. Other victims have been
rendered homeless and destitute as internally displaced persons. The Nigerian
government’s response has not been very effective fuelling the suspicion that
the insurgency is a combination Islamic militancy and political competition
for power. It does not seem that the solution to the Boko Haram conflict
is military engagement as other conflicts have shown. This article uses the
Nigerian experience between the Niger Delta militants and the Boko Haram
insurgency as a case study to discuss the difficult choices between peace,
justice and reconciliation. It focuses on the activities of international justice
institutions, provisions of the Rome Statute of the International Criminal
Court, and the debate between amnesty, prosecution and the interests of
justice. The article argues that the emergence of Boko Haram as a terrorist
group in Nigeria affiliated with other international terrorist groups has raised
the stakes. The involvement of the Court in the conflict is also very significant
as it is not bound by any amnesty or reconciliation programme that could be
reached between the Nigerian government and Boko Haram members.

Résumé

Le conflit Boko Haram au Nigéria a causé de nombreux morts, des enlévements
de masse et des abus grossiers des droits de ’homme, résultant dans la dislocation
de plusieurs familles comme réfugiés dans les pays voisins. D’autres victimes
ont été rendu sans-abri et pauvres en tant que personnes déplacées. La réponse
du Gouvernement nigérian n'a pas été trés efficace, attisant la suspicion que la
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rébellion est un combiné de militantisme islamique et de compétition politique
pour le pouvoir. Il ne semble pas que la solution au conflit Boko Haram soit
'engagement militaire comme d’autres conflits 'ont montré. Cet article utilise
lexpérience nigériane entre les militants du Delta du Niger et la rébellion comme
étude de cas pour discuter des choix difficiles entre paix, justice et réconciliation.
Il met 'accent sur les activités des institutions de la justice internationale, les
dispositions du Statut de Rome du Tribunal Pénal International et le débat entre
amnistie, poursuite et intéréts de la justice. Larticle soutient que I'émergence de
Boko Haram, en tant que groupe terroriste au Nigéria affilié a d’autres groupes
terroristes internationaux, a élevé les enjeux. Limplication de la Cour dans le
conflit est aussi tres significative, puisqu’elle nest pas liée par un programme
d’amnistie ou de réconciliation qui pourrait étre réalisé entre le Gouvernement
Nigérian et Boko Haram.

Introduction

Contflicts bring out the worst in human beings. During civil wars or internal
conflicts, a lot of things go wrong and a lot of people are affected. People
suffer unnecessarily. For example, the suffering in Syria by the civilian
populations has been unprecedented. And they are not alone. From Iraq to
Mali, from Nigeria to Pakistan, conflicts exact a huge price on the civilian
population. Victims and survivors of crimes want justice. Several of them
will demand the punishment of perpetrators while others will want peace
and reconciliation. There is no easy way to define the relationship between
justice and reconciliation. While some see the two as diametrically opposed
to each other, others insist that the two have to work together to resolve
conflicts and move a nation forward. A vivid example in Africa where the
issue of justice and reconciliation became very controversial is when the
people of northern Uganda, consistently terrorized by the Lord’s Resistant
Army (LRA), pressurized the government of President Yoweri Museveni
to enact an Amnesty Law granting the LRA officials immunity from
prosecution. Although the government was reluctant in acceding to the
request, the president realized that this was a people driven process which

he had to support.

On the other hand in Nigeria, when the militants in the Niger Delta
threatened the main source of the Nigerian economy — oil, the government of
late President Umaru Musa Yar’Adua granted the militants amnesty in order
to end the insurgency. With the escalation of the Boko Haram insurgency
in Nigeria, the issue of amnesty has come to the fore again. The Boko
Haram insurgency has put Nigeria in the spotlight for the wrong reasons.
Nigeria is currently under preliminary examinations and the prosecutor of
the International Criminal Court (ICC) has declared that the conflict in
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Nigeria is a non-international armed conflict between the government of
Nigeria and the Boko Haram terrorists. The abduction of over 200 girls from
Government Girls Secondary School, Chibok raised the stakes. Although
the girls are yet to be rescued, the reverberations of the incident continued
to haunt the erstwhile government of President Goodluck Jonathan and the
international community regarding the inability of both local security forces
and international intelligence to secure the release of the girls. The question
in the minds of several Nigerians is whether Boko Haram is ready to lay
down their weapons and embrace dialogue with the federal government just
like the Niger Delta militants.

This article uses the Nigerian experience between the Niger Delta
militants and the Boko Haram insurgency as a case study to discuss the
difficult choices between justice and reconciliation. It focuses on the activities
of international justice institutions, provisions of the Rome Statute of the
ICC, the debate between amnesty, prosecution and the interests of justice.
The article is divided into four sections. The second section discusses the
provision of the Rome Statute on issues of justice and reconciliation through
the interests of justice provision in Article 53 of the Rome Statute. The third
section applies the findings of the discussions to the conflicts in Nigeria
with special emphasis on the conflicts in the Niger Delta and northern parts
of Nigeria. The fourth section is the conclusion.

Justice, Reconciliation and the ‘Interests of Justice’ in the Rome
Statute

There are several definitions of justice. For example, the United Nations
defines justice’ as ‘an ideal of accountability and fairness in the protection
and vindication of rights and the prevention and punishment of wrongs.
Justice implies regard for the rights of the accused, for the interests of victims
and for the well-being of the society at large. It is a concept rooted in all
national cultures and traditions and, while its administration usually implies
formal judicial mechanisms, traditional dispute resolution mechanisms are
equally relevant’.! On the other hand the Nuremberg Declaration on Peace
and Justice defines ‘peace’ as sustainable peace and ‘justice’ as accountability
and fairness in the protection and vindication of rights, and the prevention
and redress of wrongs.? In addition, reconciliation is a transitional justice
procedure where two warring parties are reconciled. It is embedded in the
African cultural experience and has been documented in several countries
like Uganda and Rwanda where they have used mechanisms like Mato oput
and Gacaca as instruments for justice and reconciliation.’ It has been shown
that citizens of these countries identify more closely with these ceremonies
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than with Western justice mechanisms because they provide opportunity
for truth and reconciliation of warring parties to a considerable extent.*

However, there have been arguments and counter-arguments on the
need to prosecute individuals who commit international crimes or to grant
them amnesty which reinforces the option of reconciliation.” For example,
Diane Orentlicher supports the view that prosecution of international
crimes promotes peace and justice by arguing that criminal prosecutions
act as deterrence against impunity, future abuses and repression.® However,
Charles Villa-Vicencio has stated that there are instances, especially in
transitional societies, when amnesties and alternative means of conflict
resolution will have to be applied to ensure the survival of the state.” The
‘interests of justice’ provision in Article 53 of the Rome Statute presents
the dilemma between peace and justice and has been the subject of intense
debate, discussions and analysis by academics and scholars.

The former Secretary General of the UN Kofi Annan stated in 2004
that, ‘[jlustice, peace and democracy are not mutually exclusive objectives,
but rather mutually reinforcing imperatives. Advancing all three in fragile
post-conflict settings requires strategic planning, careful integration and
sensible sequencing of activities’.® The current UN Secretary General Ban
Ki-moon has also argued that ‘[f]ighting impunity and pursuing peace are
not incompatible objectives — they can work in tandem, even in an on-
going conflict situation. This requires us to address very real dilemmas,
and the international community must seize every opportunity to do so’.”
These dilemmas confront sub-Saharan Africa daily where there have been
several wars with high human casualty and untold hardship on the civilian
population especially affecting the vulnerable in society including women,

children and the aged.

Background Information on Rome Statute Negotiations on Amnesties

During negotiations in Rome, states could not agree on the whether amnesty
for atrocities should be allowed to trump prosecution of international
crimes because of the sensitivity of the issue.'” Though some delegates were
sympathetic with countries like South Africa in relation to the Truth and
Reconciliation Commission set up by the government to review the injustices
of apartheid, there was concern that amnesty provisions obtainable in some
countries will defeat the cause of justice.! The United States government also
issued a document during the discussions at Rome requesting the recognition
of amnesties in judging the admissibility of a case. Several delegates did not
accept the proposal and there was no consensus on amnesty in the Rome
Statute."? The ‘interests of justice’ provision in Article 53 of the Rome Statute
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is a compromise provision to avoid the debate on whether amnesties for
international crimes should be recognized by the ICC." Kofi Annan stated in
1998 that the amnesty offered by the South African government to its citizens
through the establishment of the Truth and Reconciliation Commission will
pass the ICC test of accountability for international crimes."

Literature Review on Article 53 of the Rome Statute

Several authors and commentators are divided on the meaning of interests of
justice and whether Article 53 of the Rome Statute accommodates alternative
justice mechanisms. While discussions in this section cannot be said to be
conclusive of the ideas on the issues, we argue that they reflect the general
views of scholars on this issue as ideas and views are divergent and vary from
one author to the other. For example, Kai Ambos has noted that the ‘interest
of justice’ in the Rome Statute is not limited to criminal justice only but
includes alternative forms of justice.” This involves an overall assessment
of the reality on the ground taking into account the fact that peace and
reconciliation are the ultimate goals of every process of transition.'® Michael
Scharf argues that Article 53 ‘reflect[s] “creative ambiguity” which could
potentially allow the prosecutor and judges of the ICC to interpret the Rome
Statute as permitting recognition of an amnesty exception to the jurisdiction
of the Court’."” Mahnoush Arsanjani is of the view that ‘[u]nder Article 53,
the [Rome] Statute allows the Prosecutor to refrain from proceeding with an
investigation if it would not serve “the interest of justice”.'® Thomas Clark
has stated that ‘the legal regime established by the Rome Statute does not, in
cases where the jurisdictional requirements of the Court are otherwise met,
foreclose the use of amnesties and alternative justice mechanisms when they
are in “the interests of justice™." Furthermore, Charles Villa-Vicencio has
argued for the recognition of ‘restorative justice’ as opposed to retributive
justice in the fight against impunity.”® Drazan Dukic has stated that ‘it is clear
that, [a]rt 53 intends to formulate some circumstances in which the initiation
of an investigation or prosecution would be ill-advised’.”"

Other authors have stated that ‘individual interests measured by the gravity
of the crime and the interests of victims must be weighed against a more general
interests of justice’.”” Eric Blumenson while acknowledging the limitations
placed on the Prosecutor by the Rome Statute argues that ‘one justification
for declining to pursue a case is that doing so would serve the interests of
justice, the Rome Statute should not prevent the prosecutor from considering
a broad range of conflicting considerations when their weight is very great’.”
Richard Goldstone and Nicole Fritz argue that ‘there are contexts in which the
award of amnesty will comport with the “Interests of justice” provided that



128 Africa Development, Volume XL, No. 2, 2015

these adhere to international prescribed guidelines’.* They further argue that
the Rome Statute, ‘allow for the accommodation of amnesties where these are
consistent with justice’.”> Chris Gallavan is of the view that the Rome Statute
revolves around the interests of victims with a presupposition for prosecution
why ignoring issues of reconciliation and the fact that justice may be achieved
without criminal prosecution.?® He further argues that the prosecutor should
be availed of the ability to consider the political ramifications of instigating
an investigation or prosecution.” Article 53 ‘potentially gives the Prosecutor,
the ability to consider wider issues of justice beyond those directly involved
in the case’.?®

Jessica Gavron argues for and against the application of amnesties by the
ICC. In the first instance she is of the view that the interest of justice ‘is usually
limited to considerations directly bearing on the case itself’.*” However, she
also states that it is ‘potentially arguable that a prosecution that is likely to
spark further atrocities is not in the interests of justice’.** Carsten Stahn is
of the view that ‘Article 53(2)(c) suggests that the term “interests of justice”
may embody a broader concept, which is not only confined to considerations
of “criminal justice”. The Prosecutor might invoke the concept of interests
to justify departures from classical prosecution based on both amnesties and
alternative methods of providing justice’.?!

Despite the arguments above, the prosecutor and several NGOs argue that
Article 53 of the Rome Statute should be given a restrictive interpretation. The
NGOs argue that the application of the ‘interests of justice’ should be limited
in scope in relation to the prosecutorial discretions of the prosecutor. For
example, HRW argues that the prosecutor ‘should adopt a strict construction
of the term “interests of justice” in order to adhere to the context of the Statute,
its object and purpose, and to the requirements of international law’.?> HRW
further argues that the ‘prosecutor may not fail to initiate an investigation
or decide not to proceed with the investigation because of national efforts,
such as truth commissions, national amnesties, or traditional reconciliation
methods, or because of concerns regarding an ongoing peace process, since
that would be contrary to the object and purpose of the Rome Statute’.??

However, Human Rights Watch (HRW) alternatively argues that it is
the responsibility of the UNSC under Article 16 of the Statute to make a
determination if there is a tension or conflict between the work of the ICC
and the maintenance of international peace and security. HRW argues that
it is the UNSC and not the prosecutor that is empowered to act when an
investigation or prosecution of international crimes is a threat to peace and
security.”* HRW also argues that allowing the prosecutor to make decisions
based on political developments will undermine the independence and
integrity of the ICC.>> HRW correctly argues that during the negotiations
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for the Rome Statute, there was no consensus on the meaning of the phrase
‘in the interests of justice’.** However, HRW questions the interpretations
of participants at the Rome conference who argue that Article 53 gives the
prosecutor an opportunity to recognize alternative justice mechanisms in the
prosecution of international crimes.”’

Another non-governmental organisation, Amnesty International (AI)
supports the views expressed by HRW regarding the interpretation of Article
53 of the Rome Statute. In an open letter to the prosecutor of the ICC,
Al argues that Article 53 of the Rome Statute does not give the prosecutor
the power to suspend investigations and that only the UNSC acting under
Article 16 of the Rome Statute has such powers.?® Al is also of the view that
the suspension of investigations by the prosecutor under Article 53 of the
Rome Statute will be prejudicial to the right of victims.”” Furthermore, Al
argues that suspending investigations will affect the public perception of
the general public in relation to the independence of the prosecutor from
external diplomatic or political pressure®® Another NGO, FIDH argues that
in any decision not to prosecute, the ‘prosecutor will have to account for
the inevitably negative impact that a potential decision not to investigate or
not to prosecute could have for the end of impunity, the prevention of the
most serious crimes of international concern, and the lasting respect for and
enforcement of international justice’.”!

Views of the Prosecutor of the ICC

The Office of the Prosecutor (OTP) of the ICC currently occupied by Fatou
Bensouda prefers a restrictive interpretation of the ‘interests of justice’ on the
assumption that the primary responsibility of the ICC is exclusively criminal
prosecution.”? This view is shared by non-governmental organisations like
HRW and Al who are Steering Committee members of the Coalition for
the International Criminal Court.” Errol Mendes argues that ‘Article 53
does not provide an exhaustive list of considerations for the Prosecutor to
consider what may be in the interests of justice in determining whether
to begin an investigation or prosecution...[g]iven the high thresholds of
jurisdiction and admissibility, there is the strongest of presumptions in
favour of seeking accountability for the most serious of crimes’.*

The OTP in the policy paper on the ‘interests of justice’ has stated it
‘fully endorses the complementary role that can be played by domestic
prosecutions, truth seeking, reparations programs, institutional reform
and traditional justice mechanisms in the pursuit of a broader justice’.”
The paper further argues that ‘the broader matter of international peace
and security is not the responsibility of the Prosecutor; it falls within the
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mandate of other institutions’. In making this statement the papers alludes
to the provision of Article 16 of the Rome Statute*” which provides the
Security Council with the opportunity to defer investigations by the ICC in
a resolution adopted by the UN Security Council under Chapter VII of the
Charter of the United Nations.

Errol further believes that the Security Council is better equipped to deal
with the issue of justice and security as provided under the Rome Statute in
order to avoid the ICC becoming enmeshed in politically charged situations.*
However, Henry Lovat argues that Article 16 confers only a right but not a
duty or obligation on the UNSC to defer investigations and prosecutions of
the ICC in the interest of international peace and security. This means that
the deferral of cases should not be exercised only by the UNSC under Article
16 of the Rome Statute but should be expanded to accommodate the role of
the prosecutor in Article 53. It further raises the issue whether the deferring
cases under the ‘interests of justice’ will involve the OTP making political
decisions or whether prosecutorial discretions are political in nature.

The OTP does not see its activities as having political undertones.”® The
OTP has argues that it applies the law without political considerations.”
However, it appears the OTP is not immune from political considerations
and decisions in the prosecution of international crimes.”> The Court can
minimize its exposure to political decisions by managing expectations and
having minimum thresholds in its rules of engagement in the investigation
and prosecution of international crimes. Furthermore, the OTP should also
use the principle of positive complementarity to enhance the activities of
the ICC.> The current confrontation between the ICC and critics is as a
result of undue expectations on the part of those who believe the Court
to be a perfect justice institution. This ideal is misplaced as the ICC is far
from perfect.”® The Rome Statute contains glaring ambiguities which has
led to different interpretations by several scholars.” It has also been the
subject of intense debate in relations to its activities in Africa where all the
cases are currently situated. An effective communication policy backed with
openness in addressing issues of impunity will help the OTP’s prosecutorial
policies to develop positively.

Justice, Reconciliation and Transitional Justice: The Nigerian
Experience

In relation to truth, reconciliation and victims’ rights to reparation, the
Nigerian criminal law system does not recognize the right of victims of
crimes to reparations. This is similar to several countries in Africa that operate
the common law system. However the Rome Statute Bill currently before
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the Nigerian National Assembly provides for a Special Victims Trust Fund
which is a welcome development.®® In addition, there have been various
attempts to address human rights abuses in Nigeria through transitional
justice mechanisms. For example, the Nigerian government in June 1999
set up the Human Rights Violations Investigation Commission (Oputa
Panel) which sat from June 1999 to May 2002 and submitted its report
to the government of Nigeria. The Oputa Report holds military incursion
into politics as one of the issues responsible for human rights violations in
Nigeria. The report argues that ‘[ml]ilitary rule has left, in its wake, a sad
legacy of human rights violations, stunted national growth, a corporatist
and static state, increased corruption, destroying its own internal cohesion
in the process of governing, and posing the greatest threat to democracy
and national integration’.”” The open and transparent process adopted by
the Oputa Panel allowed several Nigerians to present their views and seek
for redress.

However, the government of Nigeria refused to release the report citing
the judgement of the Supreme Court of Nigeria in Fawehinmi vs. Babangida
as the reason behind its refusal to officially release the report.”® The Supreme
Court in that case held that under the 1999 Constitution, the Federal
Government of Nigeria had no power to set up a Tribunal of Inquiry as the
power was now under the residual legislative list exercisable by states only
and not the federal government unlike the 1966 Constitution which made
provision for such. The decision to withhold the report has been criticized by
Nigerians including legal scholars as a means of suppressing the truth.”” The
report has been unofficially released online by CSOs in Nigeria and abroad.*
A fall out of the Oputal Panel Report and the Supreme Court decision is the
setting up of truth and reconciliation commissions by State governments in
Nigeria to address human rights abuses. These include the Rivers State Truth
and Reconciliation Commission set up in November 2007, Osun State Truth
and Reconciliation Commission set up in February 2011 and Ogun State
Truth and Reconciliation Committee set up in September 2011.

The next sections of this article discuss the Niger-Delta and northern
Nigeria conflicts. These are not the only conflicts that have been recorded
in Nigeria. However, it is argued that these two conflicts reflect deep-rooted
contradictions of national development. They touch on two fundamental issues
that threaten peaceful co-existence in Nigeria. These are issues of religion and
resource control or self-determination, aptly represented by MEND and Boko
Haram. It is conceded that Boko Haram has been denounced by mainstream
Muslim organisations in Nigeria and has been labelled as criminal by the
Organization of Islamic Conference.® However its attraction to militant
Muslim youths in Nigeria remains a recipe for disaster and reinforces the
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argument that its religious leanings cannot be denied. In fact some similarities
can be drawn between Boko Haram and the Lord’s Resistance Army (LRA)
that operated in northern Uganda for more than two decades. While the LRA
uses the ten commandment of the Bible as a weapon of influence and power,
Boko Haram uses the Koran as a rallying point. In addition, the ultimate aim
of Boko Haram and LRA is to overthrow the governments in Uganda and
Nigeria using religion and brutal insurgency as weapons of warfare and as a
foundation for achieving their political dreams and aspirations.

Resource Control and the Movement for the Emancipation of the
Niger Delta

The complex mix between religion, ethnicity, politics and control of natural
resources in Nigeria have led to the proliferation of ethnic based militia
groups including the Movement for the Actualization of the Sovereign State
of Biafra (MASSOB), Odua Peoples’ Congress (OPC), the Movement for
the Emancipation of Niger Delta (MEND), and the Movement for the
Survival of Ogoni People (MOSOP) amongst others taking up arms against
the state. The Niger Delta crisis is as old as the Nigerian nation. Early
agitations for the emancipation of the Niger Delta were led by people like
Isaac Adaka Boro alongside others who declared the Niger Delta Republic
in 1967.9 Though the insurrection lasted for twelve days, it ignited a quest
for the emancipation of minority groups in the region. Later the agitation
for resource control was taken over by renowned poet and author, Ken
Saro Wiwa who formed MOSOP aimed at the self-determination of the
Ogoni people. The non-violent protests of the group turned violent when
prominent citizens of Ogoniland were killed by youths who accused them
of selling out to the government.®® This development led to the arrest of the
MOSOP leadership. The Nigerian government also set up a kangaroo court
that tried and sentenced Ken Saro Wiwa and nine others to death. There was
wide spread condemnation of the sentences and plea for clemency. However,
the Abacha-led government hanged Saro Wiwa and his colleagues leading
to the suspension of Nigeria from Commonwealth as other sanctions were
levelled against the government. The death of Saro Wiwa also led to the
formation of other militant groups like the Niger Delta Volunteer Force
led by Asari Dokubo and MEND led by Henry Okah. These two groups
exerted maximum pressure on Nigeria’s oil wells.

In June 2009, the government of the late Umaru Musa Yar’Adua declared
an amnesty which allowed militants to hand in weapons for cash and other
benefits of rehabilitation.* Both Asari Dokubo, Henry Okah and several other
militants benefited from the amnesty. This was pursuant to the provisions
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of the Nigerian Constitution of 1999.% The amnesty proclamation was in
response to the agitation of Niger Delta militants for self-determination
and the crippling effects of its campaign on the production and export of
crude oil, the mainstay of the Nigerian economy. Okah was rearrested in
October 2010 due to involvement in the 1 October bombing during the
independence celebration. He was convicted by a South Africa Court and
sentenced to twenty-four years imprisonment.®

With the emergence of Goodluck Jonathan as the President of Nigeria,
the activities of Niger Delta insurgents were seriously reduced. It is also
interesting that Boko Haram and its affiliates are the current threats to the
cooperate existence of the Nigerian state. One issue that can be taken from
the Niger Delta insurgency is the political dynamics of these groups. Most
of the Niger Delta militants encouraged the erstwhile president to contest
for the 2015 presidency. Meanwhile one of the problems the north had
with President Jonathan was his refusal to abide by an unofficial agreement
to run for only one term and the fact that the People’s Democratic Party
agreed to a power rotation by which the north was entitled to the presidency
after the tenure of Olusegun Obasanjo. So there is a clear mixture of the
campaign for self-determination and control of power. The same thing can
still be witnessed in the discussions below regarding the political leanings of
Boko Haram.

Boko Haram and Religious Insurgency in Northern Nigeria

The government of Nigeria is currently battling a militant Islamic group
known as Jama’atu Ahlus-Sunnah Lidda’Awati Wal Jihad (Boko Haram)
accused of committing several human rights abuses against civilians.®”
According to a report by Human Rights Watch, Boko in the Hausa
language means “Western education’ or “Western influence’ and haram in
Arabic means ‘sinful’ or forbidden’. Boko Haram translated literally means
“Western education or influence is sinful and forbidden’. However the
Nigerian Islamic militant group prefers to call itself ‘Jama’atu Ahlus-Sunnah
Lidda’Awati Wal Jihad’ which means ‘People Committed to the Propagation
of the Prophet’s Teachings and Jihad’. There have also been allegations that
Nigerian security forces have committed serious violations against its citizens
while trying to end the terrorist attacks by Boko Haram.®® The Office of
the High Commissioner for Human Rights argues that some of the crimes
committed by Boko Haram amount to crimes against humanity and has
urged the Nigerian government to ensure that perpetrators of the violence
are brought to justice.”” The ICC has listed Nigeria as a country under
preliminary examination and the office of the prosecutor of the ICC has
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received several communications since 2005 in relation to the situation in
Nigeria. These include the ethnic and religious conflicts that have occurred
in central Nigeria since 2004 and violent clashes after the parliamentary
and presidential elections in 2011.7° In a visit to Nigeria, the prosecutor of
the ICC, Fatou Bensouda stated that Nigeria is not under investigation but
preliminary analysis and that as long as the government is prosecuting those
responsible for international crimes, the jurisdiction of the ICC will not be
activated.”’ From 2013 to early 2015 the Boko Haram conflict assumed a
deadlier dimension leading to the deaths of thousands and displacements
of Nigerians as internally displaced persons and refugees in neigbouring
countries.””

The current war on terror against the Boko Haram sect is not a new
phenomenon. The only troubling issue is that Boko Haram has assumed
a wider dimension linking up with other AL-Qaeda affiliates in Africa.
In addition, the attacks of Boko Haram have increased in intensity and
sophistication.”” In 2014 alone Boko Haram carried out a campaign of
impunity in north-eastern Nigeria including bomb blasts in Abuja, Jos,
Kaduna, Mubi and the abduction of over 200 girls of Government Girls
Secondary School, Chibok in Borno State in April 2014.7% In addition,
the UN Security Council Al-Qaida Sanctions Committee has added Boko

Haram to its Sanctions List.”

A former President of Nigeria Olusegun Obasanjo stated in 2014 that
some of the kidnapped girls may never be found and the likelihood that
some of the girls were pregnant by Boko Haram members is very high.”®
The kidnap of the Chibok girls unsettled the Nigerian government, exposed
the weakness of the Nigerian military and led to both local and international
campaign for the release of the girls.”” Although a few of them have escaped,
a good number of them are still held hostage by Boko Haram members many
months after their abduction. Besides Boko Haram activities in Nigeria,
the sources of conflicts in Nigeria are myriad. These include corruption,
religious and ethnic issues, competition for scarce resources and an inability
to implement laws for national development. Several conflicts in Nigeria have
a combination of religious, ethnic and political connotations. In fact, most
religious conflicts in Nigeria usually assume inter-ethnic colouration even
when they begin as purely religious disagreements. In addition, the reverse
is sometimes the case where socio-economic conflicts often degenerate into
inter-religious conflicts. Hence, the boundary between ethnic and religious
conflicts in Nigeria is very hazy and not well defined.” Nigeria has witnessed
ethnic, economic, religious and political conflicts since independence and
the current incursion by Boko Haram and affiliated groups is threatening the



Hassan and Olugbuo: The Justice versus Reconciliation Dichotomy 135

security of the Nigerian state. The limited success recorded by the amnesty
granted to the Niger Delta militants has also prompted several highly placed
Nigerians including the Sultan of Sokoto to request the Federal Government
to grant amnesty to Boko Haram members.”” Whether the government will
accede to the request is subject to debate. This is because the government
has consistently maintained that Boko Haram members do not have any
genuine interest in negotiating peace with the government.

From earlier discussions, it can be concluded that the ‘interests of justice’
provisions accommodate amnesties and alternative justice mechanisms; the
analyses of Article 53 of the Rome Statute supports this claim. The OTP has
the opportunity to defer investigations and prosecution of crimes when it is
in the ‘interests of justice’ though this should be limited in scope and practice.
Furthermore, it is reiterated that the alternative means of justice embarked
upon by states should meet minimum standards of justice and have the
support and input of victims and their survivors. Applying the discussions
above to the Nigerian situation, there is nothing wrong with Nigeria
granting amnesty to its citizens in promoting justice and reconciliation.
Where it becomes problematic is when those granted amnesty may have
committed international crimes and are subject to arrest warrants from the
ICC. In addition, blanket amnesty without any form of restitution or show
of remorse for crimes committed should be avoided in its totality. Some
authors have discussed how amnesties can be made acceptable to the public
and the international community. For instance, Robert Weiner believes that
the following conditions should be met for an amnesty to be acceptable:

a) that the amnesty should not preclude an individual investigation and

adjudication of the facts in each case;

b) that the amnesty should not prejudice the victim’s opportunity to
seek and obtain reparations from the state, even if it does foreclose
civil liability for the individual guilty parties;

¢) that the amnesty should not preclude and should be offset by public
acknowledgment and publication of the relevant facts, including the
identities of perpetrators;

d) that the amnesty should not be available to persons who have not
submitted to the personal jurisdiction of the relevant authorities; and

e) that those seeking amnesty must affirmatively petition, and that they
participate in the investigation of the facts by making a full disclosure
of their role in the acts and omissions for which amnesty is sought.*

There is nothing currently on the ground to show that Boko Haram is willing
to abide with the above conditions. In addition, while the government can
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proclaim amnesty for the militants, it does seem that the federal government
may be legally hampered in setting up another truth and reconciliation
commission based on the outcome of the Oputa panel report. However, states
that are currently affected by Boko Haram can set up truth and reconciliation
commissions to probe atrocities and recommend individuals to the proposed
amnesty commission as the case may be. The problem with this scenario is
that both the government and Boko Haram are currently engaged in fierce
military combat to the extent that Boko Haram has annexed some parts of
Nigeria and declared them caliphates.®' The general elections in Nigeria were
recently postponed because the military could not guarantee the security of
lives and property during the elections.®* Furthermore, a regional task force
against Boko Haram constituting soldiers from Cameroon, Chad, Benin
and Niger has been set up to fight the insurgency and has the backing of the
both the African Union and the UN.% Therefore, it can be concluded that
the Boko Haram contflict is a threat to the corporate existence of Nigeria
and other neighbouring countries which means that amnesty is currently
not an option for Boko Haram members.

Conclusion

This article has looked at the dichotomy between justice and reconciliation
using the activities of the Nigerian MEND and Boko Haram as case studies.
It has discussed the provision of the Rome Statute on issues of justice and
reconciliation through the interests of justice provision in Article 53 of
the Rome Statute. In addition, the article has applied the findings of the
discussions to the conflicts in Nigeria with special emphasis on the conflicts
in the Niger Delta and northern parts of Nigeria. We argue that there is a
difficult choice to make when one is asked to choose between justice and
reconciliation. They are both very important elements. However, there are
possibilities that the two can work together when they are used effectively.
The deployment of the amnesty for Niger Delta militants achieved the goal
of ensuing that the oils continued to flow. It did not solve the Niger Delta
question. Following the emergence of Goodluck Jonathan, it appeared that
the Niger-Delta militancy had been pacified. However, the underlying issues
that caused the insurgency in the first place are yet to be addressed.

The emergence of Boko Haram as a terrorist group in Nigeria affiliated
with other international terrorist groups has raised the stakes in Nigeria.
The involvement of the ICC in the conflict is also very significant. This is
because the ICC is not bound by any amnesty or reconciliation programme
entered between the Nigerian government and Boko Haram members.
Although, it can be argued that Article 53 of the Rome Statute allows the
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Prosecutor to recognize non-judicial mechanisms, the interpretation of the
ICC Prosecutor is different and very restricted in application. Until there
is a shift, the likes of Boko Haram can only enjoy transitional mechanisms
that operate within the boundaries of Nigeria and may be liable for
prosecution if indicted by the ICC. In addition, the transnational nature
of Boko Haram means that any of the West African countries neigbouring
Nigeria where Boko Haram members operate can actually prosecute them
for international crimes. For instance, the amnesty granted to members
of MEND did not stop the South African government from prosecuting
Henry Okah for terrorism related activities in Nigeria. Therefore, Benin,
Cameroon, Chad and Niger all have primary responsibilities to investigate
and prosecute Boko Haram members for international crimes committed
either in Nigeria or under their territorial jurisdiction.
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