
Jonathan Klaaren

Southern Africa: As Seen Through Sexuality, 
Mobility and Citizenship

Intro duction

This paper develops a framework with which to identify and explain sexual
citizenship in Southern Africa, paying particular (and historical) attention to
the theme of mobility.1 The paper goes beyond the juridical in inves ti gating a
cultural dimension of citizenship that consists of sexual practices.
Additionally, by taking the territory that is usually under stood as Southern
Africa rather than South Africa as a signif icant framing context for sexual
citizenship, the paper attempts to move beyond a narrowly legal or juridical
conception of citizenship as neces sarily linked to a singular nation-state.2

In inves ti gating these two socio-legal dimen sions of citizenship, the paper
draws on the work of Achille Mbembe regarding the imagined character of the
territory of Southern Africa. Writing within the broad school of African
post-colonial studies, Mbembe has argued for the signif i cance of attention to
both the natural and the historical nature of terri tories and bound aries in Africa
(2000). Drawing on de Certeau, Mbembe defines a territory in distinction to a
place: ‘In fact, a place is the order according to which elements are distributed
in relation ships of coexis tence. A place, as de Certeau points out, is an instan ta -
neous config u ration of positions. It implies a stability. As for a territory, it is
funda men tally an inter section of moving bodies. It is defined essen tially by the
set of movements that take place within it. Seen in this way, it is a set of possi bil -
ities that histor i cally situated actors constantly resist or realize’. This definition
of a territory impor tantly is both a people-based one and one that posits
movements by those people.

To inves tigate sexual citizenship in Southern Africa, one can begin with
theory from the school of citizenship studies. In that school, a relatively
well-developed body of work has emerged around the topic of citizenship and
nation ality laws.3 Citizenship studies as a school is compar ative and increas -
ingly global in both subject matter and research methods.4 Its focus on nation -
ality laws gives a point of definition and provides a necessary link to the
govern mental practice of citizenship. Citizenship studies ultimately depends
on more historical explo ra tions of citizenship, in particular the work of
Margaret Somers, arguing that various concepts of citizenship are histor i cally
contingent products of pre-1600s English legal history.5

Within citizenship studies, Linda Bosniak’s four-part typology of
citizenship is partic u larly useful (2000). Bosniak argues that citizenship may be 
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under stood variously as a legal status, as rights, as political activity, and as a
form of identity and solidarity. The concept of sexual citizenship used in this
paper is composed of a combi nation of the legal and the identity elements of
Bosniak’s typology. Citizenship as a legal status refers to formal or nominal
membership in an organised political community. Citizenship as an affective
status examines the psycho logical as opposed to legal, rights-based or political
sides of citizenship.6

The paper examines devel op ments over the past ten years in Southern Africa 
in a historical context. This paper does not attempt a thorough historical
analysis, but rather attends to some of the contem porary ways in which gender
issues interact with under standings of citizenship. Nonetheless, the devel -
opment of citizenship is closely related to theories of state formation. Some
histo rians have inves ti gated state formation before the period of this study and
have explored similar themes. For instance, in her study of regis tration
practices of African customary marriages from 1910 to 1970, Debbie Posel has
called for greater attention to gender dimen sions in historical under standing of
South African state formation (1995, see also Cheater 1998). In proposing
sexual citizenship as a signif icant driver of Southern Africa, this paper
identifies a different agent from some of those of other accounts.7

In its first part, the paper will present an overview of some recent legal devel -
op ments in Southern Africa relevant to sex and citizenship. This overview is
not intended to be compre hensive but is intended to indicate the signif icant
contem porary currents affecting sexual citizenship in Southern Africa.  This
overview is not concerned to identify categories of rights that attach to persons
of sexual identities but rather to identify doctrinal legal devel op ments with
signif icant effects upon Southern African sexual citizenship. Without arguing
that this list is exhaustive, this part argues that there are two signif icant currents
to explore. First, within the past several years, the South African Consti tu tional
Court has decided a signif icant line of cases around sexual orien tation, a line of
cases that finds resonance in legis lative devel op ments as well. Second, a
number of other Southern African court cases have drawn on less innovative
admin is trative law or consti tu tional law doctrinal points to also push the
bound aries of national immigration and citizenship laws.

In its second part, the paper places these legal devel op ments within the
current regional under standing of a changing dimension of citizenship that
allows for diverse sexual self-understandings if practised within permanent
partner ships. Here, the concept of a regional citizenship will be further
specified by drawing on an under standing of regions as spaces imagined from
within civil society rather than from within state bureau cracies. This part of the
paper recog nises two assump tions upon which its argument is based: first that
mobility drives the devel opment of citizenship and second that Southern Africa 
is itself an integrated labour market. Finally, the degree to which sexual
relation ships may underpin this regional citizenship is explored.
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The paper concludes that further research into Southern African sexual
citizenship should be conducted using this theoretical framework. In particular, 
it concludes that the excep tional practices of amnesties (migration regula ri -
sation or legal i sation programmes) and asylum should be inves ti gated. This
research should include attention to the use of kin ties in the practice of
amnesties as well as ethnographic research into contem porary practices of
Southern African movement among gay and lesbians to Johan nesburg.

Part One: Legal Devel op ments regarding Southern African Sexual
Citizenship

This part surveys two signif icant legal devel op ments relevant to Southern
African sexual citizenship: the equality juris pru dence with respect to sexual
orien tation and the pro-family line of immigration decisions.8 There are of
course other poten tially signif icant devel op ments – in particular the recent
legal history of AIDS and migration is also arguably signif icant for sexual
citizenship in Southern Africa.9

Within the past several years, the South African Consti tu tional Court has
decided an impressive line of cases around sexual orien tation. Although the
Consti tu tional Court examined other rights and found some of them
additionally violated by some of the govern mental practices at issue, these
cases can be said to have primarily used the sexual orien tation ground in the
equality clause of the Bill of Rights to strike down provi sions in the South
African statute books as well as some common law rules.10 One case struck
down the criminalisation of sodomy.11 Another allowed for adoption of
children by homosexual couples.12 A third case extended permanent resident
benefits to persons in permanent same-sex life partner ships.13 A fourth case
extended certain civil service pension benefits to persons in same-sex life
partner ships.14 The final case is the judgment recog nising in principle marriage
between persons of the same sex.15 Demon strating the depth of the consti tu -
tional commitment, the post-apartheid South African Parliament has chosen to
provide statutory protection against discrim i nation on the ground of sexual
orien tation in the Equality Act.

Additionally, Parliament included sexual orien tation as an explicit ground
for asylum in the post-apartheid Refugees Act 130 of 1998 (Pantazis 2002).
This refugee protection statute places South Africa in a category on its own.16

Other countries such as Australia and Canada have allowed asylum claims
based on sexual orien tation since 1994 and the United Nations High Commis -
sioner for Refugees has since 1995 (Millbank 2002). In 2001, Amnesty Inter na -
tional (citing the Inter na tional Gay and Lesbian Associ ation) reported that
eighteen countries had provided asylum to persons on the basis of gay or
lesbian status (2001). However, the explicit protection afforded by the defini -
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tional provision of the South African statute is greater than the implicit
protection given elsewhere.

Nonetheless, the law on the books is not always the law in action. There
appear as yet to be few asylum appli ca tions decided favourably in South Africa
on the basis of sexual orien tation as a protected ground. In 1994, a man from
Uganda was reported to have been granted asylum on the basis that gays were
perse cuted in Ghana (ILGA 2003). In 1999, as the Refugees Act 130 of 1998
was nearing imple men tation, a doctor from Uganda and two other men from
Pakistan were reported to be readying their appli cation for asylum status on
similar grounds. However, a distinction may be made between the grant of
asylum to a gay or lesbian and the grant of asylum on the grounds of perse cution 
by reason of inclusion in the particular social group of gays and lesbians. Based
on the experi ences of a public interest lawyer in Durban, only three instances of
the latter category of asylum were granted in South Africa nearly four years
after the coming into effect of the explicitly protective Refugees Act (Magardie
2003).17

The driving doctrinal force in these South African cases and legis lation is the 
right to equality. These cases of courses were all decided with respect to a
specific protected ground of non-discrimination, sexual orien tation. But the
force behind them is the more general one of equality. As under stood popularly
in the post-apartheid context, this vision of equality has been taken to mean
support for women’s rights and for rights of gays/lesbians. This devel opment
may lead to unintended conse quences to this devel opment. For instance, Reid
and Dirsuweit have reported a recent rise in homophobic violence (2002, see
also Human Rights Watch 2003).

Certainly, the Consti tu tional Court decisions and the series of legis lative
provi sions identified above expand the rights and the power of gays and
lesbians in South Africa. But read as containing a vision of sexual citizenship,
what is the outline of the vision contained? There appear to be two important
elements to this official substantive vision: a personal practice of stability and a
social practice of limited diversity. First, the vision of sexual citizenship is of
persons involved in stable long-term relationship. This personal practice of
stability is not neces sarily one charac terised by legal ties but it is one of perma -
nence. At the least, it operates within a reference framework of legal marriage
in its background.18 This vision would clearly have some conti nuity with past
state visions of ‘repu table Africans’ of the pre-Constitutional era (Posel 1995,
Bonner 1990). Second, this vision recog nises signif icant diversity of sexual
practice. As stated, this vision is self-understanding as neutral as between men
and women and hetero sexuals and gays/lesbians. While it does at least discuss
the role of sexual desire and transient relation ships, this consti tu tional vision is
limited and does not embrace a transient or pleasure-seeking version of sexual
citizenship (de Vos 2003). This is perhaps especially the case where children
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are involved. It may also particular be the case where such sexuality is publicly
displayed (Epprecht 2003).

A second signif icant legal devel opment does not depend on the right to
equality. A number of Southern African court cases (including some from
South Africa) draw on admin is trative law or consti tu tional law doctrine to push
the bound aries of national immigration and citizenship laws. Much of this
boundary pushing has taken place in the sphere of sexual relations. While some
of these cases turn on sexual orien tation, others turn on hetero sexual relations.
For instance, there is a line of married persons’ cases in Zimbabwe such as
Kohlhaas v Chief Immigration Officer, Zimbabwe.19 These cases use the status
of marriage to develop immigration rights. This devel opment has textual
support in a growing number of inter na tional instru ments that recognise
trans-border family rights (Jastram 2003) but does not appear to be driven by
inter na tional norms. The South African case law and legis lation has seen
greater attention to admin is trative law to expand the rights of persons in
families. For instance, in the Consti tu tional Court case of Dawood v Minister of 
Home Affairs,20 excessive executive discretion as well as the right of married
persons to live together in the same place was part of the justi fi cation for
striking down a Home Affairs prohi bition on appli ca tions for permanent
residence by married persons within the territory of South Africa. There is a
legis lative as well as a judicial component to this devel opment. The devel -
opment of trafficking legis lation within the SADC region may also fit into this
bound ary-pushing category, since that legis lation aims to protect women and
children in particular from trans na tional exploi tation. This line of cases and
other legal devel op ments has its own gender and mobility dynamics apart from
the South African equality juris pru dence on sexual orien tation.

This geographical bound ary-pushing line of cases is itself inter nally
contested. For instance, the Zimbabwean line of cases that emphasises the
rights of family members as family members has been considered and not
followed in South Africa.21 Likewise, Dodson (2001) has examined the devel -
opment of South African migration policy (including the early phases of the
devel opment of the Immigration Act 13 of 2002) from a gender perspective.
She argues that this South African policy in substance continues to discrim inate 
against the concerns of women within Southern Africa, even if by default. The
appli cation of neutral rules to persons (such as women) in a position of social
disempowerment further disad van tages those persons. Furthermore, Dodson
argues that the lack of partic i patory process in the formation of post-apartheid
South African migration policy both reflects and exacer bates this gender
discrim i natory aspect.

The difference in doctrinal sources of these devel op ments provides food for
thought. As noted above and explored further below, these South African and
Zimbabwean legal devel op ments (and the others) may be viewed not only from
a citizenship perspective that focuses on rights or political activity, but also
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from a citizenship perspective that uses collective solidarity or identity. In this
perspective, these two appar ently separate devel op ments have greater unity
and reflect an under lying sexual citizenship of the Southern African region.

In adopting a regional citizenship approach, this paper differs from recent
arguments examining similar devel op ments. Charles Ngwena (2002) identifies 
a category of sexuality rights that has recently come onto the human rights
agenda. He views these rights as claims of a variety of social movements but
funda men tally as stemming from the diffusion of existing inter na tional human
rights precepts. Examining the areas of gay and lesbian sexuality, teenage
sexuality, and HIV/AIDS, Ngwena concludes that the concept of sexuality
rights has yet to take firm root in Southern Africa although it has mustered some 
support in policy and practice. He argues in favour of further entrenchment of
legal sexuality rights. The Human Rights Watch report on homophobia in
Southern Africa (2003) applies a method similar to that of Ngwena.

Part Two: Sexual Citizenship, Mobility and Secrecy in Southern Africa

It remains to go one level deeper and to place the signif icant legal devel op ments 
identified and elabo rated upon in the first part within the current regional
under standing of a rapidly changing dimension of citizenship that allows for
diverse sexual self-understandings within a frame of perma nence. In so doing,
sexual citizenship is conceived of as both imaginary and disruptive but
nonetheless rooted in an actual social practice, that of access to mobility.

Often regions, such as the SADC region, are conceived of solely in terms of
state bureau cracies.22 An alter native concept of regional citizenship can be
specified by drawing on an under standing of regions as spaces imagined from
within civil society as well as from within state bureau cracies. Rebecca Karl
has observed that it is now ‘common place’ to see regions as ‘imagined
constructs that they possess historical speci ficity and are imagined differ ently
by different people at various times’ (1998: 1096). Karl’s explo ration of the
construction of the Asian region provides some pointers for the present study of 
regional sexual citizenship in Southern Africa. Karl is keen to point out that
these regional imagi naries are contested and in particular that dominant
state-centred narra tives may be challenged at specific moments by others. Karl
identified a dominant vision of ‘Asia’ as a region that is anti-imperialist yet
state-based, as in Sun Zhongshan’s imagi nation of the region. However, Karl
also identified an alter native regional discourse ‘rooted in non-state centred
practices and in non-national-chauvinist culturalism’ (1998: 197). Karl
explored the action of a group of ‘Chinese intel lec tuals along with Japanese
socialists and exiled Indian, Filipino, and Vietnamese activ ists’, the Asian
Solidarity Society organized in 1907, that was engaged in purposeful radical
political activity attempting to subvert the emerging state-centred orders. Karl
concluded that although this group achieved little of lasting signif i cance, their
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impor tance lies in their demon stration of the ability to contest the imaginary
vision of a region against a dominant state-centred discourse.23

This explo ration of a regional dimension to citizenship also neces sarily
disrupts the easy identi fi cation of citizenship with a nation-state. To do so is
consistent with recent trends in compar ative consti tu tional schol arship. For
instance, Alex Aleinikoff has recently explored consti tu tional arguments that
loosen what he terms ‘the Strict Congruency Thesis’. This thesis holds that a
consti tution (in Aleinikoff’s writing, the US Consti tution) protects its nationals
and only protects its nationals. In contrast, Aleinikoff explores ways in which
the United States Consti tution has and should protect a broader group of
persons, the inter-generational project of those with enduring attach ments and
contact with America (2002). It is noteworthy that the South African Bill of
Rights is explicit in offering its protection to ‘everyone’ rather than to ‘citi zens’ 
in nearly all instances (Klaaren 1996).

Nonetheless, this explo ration of sexual citizenship cannot be too imagined
or too disruptive. Any identi fi cation of a regional citizenship must be rooted in
actual social practices to have lasting signif i cance. This part suggests that the
historic differ ential access of women to mobility in the Southern Africa region
may have given rise to the specif i cally Southern African form of citizenship.
While this paper is not the place to present a compre hensive view of the
historical under standings of Southern Africa, it is important to recognise that
the concept of regional citizenship as developed here thus has two assump -
tions.24 The first assumption is that control over mobility drives the devel -
opment of citizenship. Migration regulation is a signif icant cause in the devel -
opment and elabo ration of citizenship. The second assumption is that since the
late 1800s, the Southern African region has been an integrated labour market.

To demon strate the plausi bility of these assump tions, we can explore the
social practice of women’s differ ential access to mobility in the region. Theresa 
Barnes’s study of the pass laws in urban colonial Zimbabwe from 1930 to 1980
demon strates the ways control over mobility drives the devel opment of
citizenship, including sexual citizenship (1997). Barnes notes it was only in
Southern Africa that state bureau cracies attempted to impose mobility controls
on women. State author ities had imposed controls over the mobility of African
men with relative (and increasing) success from the late 1880s. Those author -
ities attempted to extend that control over women as well. However, these
attempts were famously resisted (Wells, Barnes). Barnes thus argues that
African women enjoyed relative freedom of mobility in Zimbabwe until the
late 1970s. Likewise, signif icant controls over the mobility of African women
in South Africa were imposed only from the 1960s.

This history is arguably reflected in the present. A. P. Cheater’s explo ration
of contem porary citizenship practices in Zimbabwe reveals evidence of a
single (albeit contested) regional sexual citizenship (1998). In her view, the
current construction of nationhood in Zimbabwe is under the domination of the
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black male elite. Their vision of citizenship has the character of being exclu -
sivist.25 Nonetheless a signif icant (and mostly female) segment of the
Zimbabwean population is engaged in resisting the ascendant exclu sivist
vision of citizenship. This segment is composed of the ‘hundreds of thousands
of individual members of inter na tion alised networks, who, from different parts
of the country and speaking different home languages, regularly cross Zimba -
bwe’s borders legally in what is called going out of the country’ (1998: 192).
Cheater focuses on these regional travellers although she also notes the
existence of a signif icant population of more specif i cally local cross-border
shoppers, also majority women (those who ‘jump’).26 Cheater paints a picture
of these women using a deeply rooted and pre-existing version of citizenship to
contest and resist the citizenship being pushed by the ascendant black male
elite. ‘The behaviour of the cross-border traders reflects popular views of what
Zimbabwean citizens ought to be able to do with their lives, in contrast to the
state’s narrowing definition of citizen ship’ (1998: 193). This pre-existent
citizenship dates to the 1950s or before and is a cosmo politan one extending to
links with all the states that border on Zimbabwe. These states include
Botswana, Zambia and Mozam bique as well as South Africa.

The studies of Barnes and Cheater support the assump tions of this
theoretical framework. Through the processes that Barnes and others have
described, Southern Africa became a region with a history of differ ential levels
of control over mobility according to gender.27 From a state point of view
women were more mobile than men. This differ ential regulation has created
oppor tu nities for exploi tation and indirectly influ enced the gendered under -
standing of regional citizenship in Southern Africa. As Cheater puts it, there
may well be a more cosmo politan sense of regional citizenship that inheres in
particular in econom i cally active women. Today’s regional sexual citizenship
is in part a legacy of the largely failed attempts to control women’s mobility.
The attempt – through bringing women into some degree of regulated contact
with the state bureau cracies – may be as signif icant as the failure in the gener -
ation of this regional sexual citizenship.

Finally, the perspective of secrecy (perhaps partic u larly in the historical
context of apartheid) may be used theoret i cally to link sexual practices to
govern mental practices of legal i sation. To do this we can look at secrecy both in 
immigration and in refugee law contexts. One recent explo ration of the theme
of clandestinity in relation to practices of legal i sation is Susan Coutin’s work
on legal i sation of Salvadorans in the United States (2000). Coutin considers the 
relationship between immigration and law as a series of govern mental practices 
by which the law produces both citizens and illegal immigrants. Referring to
the status of illegality as a ‘space of nonex is tence’,28 Coutin details several
practices by which this space is constructed and maintained (2000: 29-34). One
practice is ‘limiting reality to that which can be documented’. Without
documents, one is in a space of non-existence. Another practice is ‘the
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temporalization of presence’. This links presence to the ticking of a clock, and
until the clock has finished ticking, there is no (official) presence. Another
practice is the definition of wage labour as a privilege that states can either grant 
or deny to certain categories of people and another is how kin ties are made
‘legally inert for immigration purposes’ in this space of non-existence. Coutin
also notes that ‘many of [undoc u mented immigrants’] daily practices must be
clandes tine’. Finally, the space of non-existence is also constructed by
practices that limit the mobility of undoc u mented immigrants.

Among the Salvadorans she inter viewed, Coutin does not claim to have
identified any sense of transnationalism. But she does claim that there are
common al ities of language when speaking of citizenship. Salvadorans,
whether trans na tional, Salvadoran, or legalised American, spoke of birth on the 
soil of a nation and also of relation ships to family members. They used these
facts to as stories to express their feelings of citizenship. Coutin does not
celebrate this fluidity but recog nises that Salvadorans are both able to manip -
ulate existing models of citizenship and to produce alter native modes such as
dual citizenship and citizenship located outside of a state structure (2000:
158-161). Without celebrating the resis tance element of clandestinity, Coutin
shows how that status may be negotiated at times and used at times within the
immigration context in ways that both fit with and change the tradi tional under -
standings of legal and illegal. 

Another explo ration of the theme of clandestinity is contained within
Audrey Macklin’s account of the bureau cratic context of perse cution stories
told by asylum appli cants (1999). In this essay, Macklin’s prime concern was
with the credi bility of stories. In order to present a convincing case to a
Canadian refugee tribunal adjudi cator, appli cants claiming to be fearful of
perse cution on various grounds needed to negotiate a fine line between a
demon stration of genuinely engaging in protected activity and a demon stration
of fleeing from perse cution. At the same time, the applicant must be presenting
a stable identity consistent with the belief or activity under lying the ground of
perse cution. As Macklin suggested, these negoti a tions and presen ta tions can be 
complex. As part of this explo ration, Macklin briefly noted how, like other
appli cants, gay and lesbian appli cants face the question of how much to reveal
in telling these official stories. The adjudi cator would also then be in an official
position to question the credi bility of the identity as well as that of the broader
perse cution story.

A theoretical framework can put these two studies together. The gay or
lesbian refugee applicant may well be linked by the phenomenon of sex and
secrecy to the applicant for legal i sation. Just as a gay or lesbian person may
need to negotiate their disclosure of identity within a refugee context, in a legal -
i sation context, many migrants often need to decide whether to keep certain
things secret from immigration officials, including the existence of family
relation ships across borders.29 Both negoti a tions have important immigration
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and family dimen sions and conse quences. In this sense, both legal i sation
amnesties and asylum practices for gays and lesbian experience a similar
phenomenon of sex and secrecy.

In sum, an exami nation of the stories of birth, family relation ships, and
sexual identity may reveal much about the character of sexual citizenship in
Southern Africa imagined as a place of common membership. On the one hand,
such stories may constitute a mere common language for discussing issues of
citizenship. On the other hand, such stories may reveal an under standing of
sexual citizenship in Southern Africa that crosses the existing juridical borders.
Within this exami nation, the zone of secrecy often negotiated with respect to
sexual practices and family relation ships may be usefully compared to the zone
of secrecy inherent in the legal i sation context.30

Conclusion

A specific line of empirical research into Southern African sexual citizenship
with two particular threads is suggested by the terms of the theoretical
framework elabo rated here. The excep tional practices of asylum and amnesties
in contem porary South Africa should be inves ti gated. This research should
include both further inves ti gation into the gender nature of recent state
practices of legal i sation31 as well as ethnographic research into contem porary
practices of Southern African movement among gay and lesbians. Research
into these excep tional practices of amnesties and asylum could also provide a
useful explo ration of the substance and trajec tories of contem porary Southern
African citizenship beyond the element of sexual citizenship singled out here.
In particular, the character of Johan nesburg as a gateway city into a broader
global world may be specified.

Finally, there are independent arguments for inves ti gation of these excep -
tional sites. First, within the policy-oriented sectors of migration and
citizenship schol arship, it is the regular exception that becomes the rule. For
instance, the ‘excep tional’ practices of amnesties often take shape as a
normalised migration policy tool. Amnesties were a regular and signif icant
policy mechanism used by the apartheid state and such a use of amnesties may
well charac terize contem porary South Africa.32 Likewise, asylum can be put
into such a policy under standing, both globally and within Southern Africa.
One under standing of the function of asylum law, crudely put, sees it as a safety
valve for the operation of immigration policies. Here, following James
Hathaway rather than Micheal Walzer, asylum is important as policy rather
than as a direct expression of political values of particular national societies –
for example of giving membership and community to those (refugees) who are
by definition those without such goods.

The second argument for exami nation of the excep tional sites derives more
directly from post-colonial studies than from the citizenship studies argument
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advanced above. Here, it is the extreme exception that proves the rule. For
instance, Lars Buur has recently examined the informal justice practices in
townships which incor porate physical violence in opposition to the supposed
values of tolerance and the rule of law of the post-apartheid consti tu tional
order. He argues that by the very virtue of their exclusion they are included and
constitute part of the new legal order (Buur 2003). Buur, Mbembe, and others
have recently explored and drawn on the work of Giorgio Agamben to examine
the excep tions in order to see the rules (Agamben 1998, Mbembe et al. 2003).

Notes

1. Versions of this paper have been delivered at the Pitts burgh USA annual meeting
of the Law and Society Associ ation (June 2003), at the Sex and Secrecy
Conference organized by WISER in Johan nesburg and held at the University of the 
Witwatersrand in June 2003, and at the Law in a Trans forming Society conference
held at the University of South Africa in January 2006. Thanks are due to all
comments and criti cisms as well as to research funding from the University of the
Witwatersrand.

2. This paper primarily treats devel op ments in South Africa and Zimbabwe, both
countries of the political SADC grouping. However, the Southern African region
or even ‘South Africa’ may be described as extending as far as from Cape Town to
Katanga (Mbembe 2000).

3. This school of citizenship studies itself derives in part from a re-examination of
immigration in America. See Yans-McLaughlin (1990) (discerning a
network-exchange theory replacing assim i lation and human capital theory as the
dominant paradigm in immigration schol arship). Aleinikoff prefers the term
‘sover eignty studies’ (2002: 4).

4. See Bosniak 2000, 2002; Aleinikoff and Klusmeyer 2001 (studying the citizenship 
laws of 25 countries).

5. See M Somers, ‘Citi zenship and the Place of the Public Sphere’, American Socio -
logical Review, vol. 58, 587-620, 1993, (citizenship practices emerge from the
artic u lation of national organi za tions and universal rules with the particularisms
and varying political cultures of local environ ments (types of civil society)); M
Somers, ‘Rights, Relationality, and Membership: Rethinking the Making and
Meaning of Citizen ship’, Law and Social Inquiry, vol. 19, 63-112 (1994) (modern
citizenship rights are not the outcome of the emergence of markets but rather a
continent outcome of medieval English legal revolu tions). Somers’ themes – the
artic u lation of the national with the local and the disso ci ation of citizenship from
the triumph of capitalism – link to the post-colonial school of Mbembe and others.
See for example, B von Lieres, ‘New Perspec tives on Citizenship in Africa’, in
Journal of Southern African Studies, vol. 25, 1999, 139-148 (arguing that ‘contem -
porary African politics... rather than hegemony and resis tance...  is about
adaptation, accom mo dation, and collab o ra tion’). For a recent special issue on
contem porary devel op ments, see ‘Sexual Movements and Gendered Bound aries:
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Legal Negoti a tions of the Global and the Local’, 14 Social & Legal Studies, vol.
14, No. 1, 2005.

6. Bosniak points out that most explo ra tions of the affective side of citizenship have
assumed national ‘commu nity’ such as explo ra tions of patri otism. She argues that
the ‘commu nity’ engen dered by trans-migrants within social forma tions across
borders may also serve as an affective link between personal and collective
identity (2000: 486-487).

7. For instance, D. Miller ‘South African multi na tional corpo ra tions, NEPAD and
competing regional claims on Post-Apartheid Southern Africa’, African Socio -
logical Review, vol. 8, 176-202, 2004, (identi fying multi na tional corpo ra tions as
drivers of regional integration).

8. Other legal devel op ments do not seem so signif icant. In one example, the Hague
Conven tions are a series of standard inter na tional agree ments covering issues both
of legal process (for example, evidence, service etc.) and sexual citizenship
(adoption, child abduction etc.). Neither type of Hague Conven tions are signed or
ratified to any great extent among the member states of the Southern African
Devel opment Community as of the end of 2002 (The Hague Conven tions, 2002).
However, these conven tions and linked devel op ments may have signif i cance in
other regions (Jastram 2003).

9. This topic is broader than what can be covered in this article. At present, Malawi
and Zimbabwe regard homosex u ality as a ground for prohibited immigrant status
(Klaaren and Rutinwa 2003).

10. The statutory provi sions were contained in laws enacted before the consti tu tional
transition of 1994. For a survey of the historical devel opment of such laws see the
appendix of HRW 2003.

11. See for example, National Coalition for Gay and Lesbian Equality v Minister of
Justice 1999 (1) SA 6 (CC), De Vos 2000. This South African case can be
compared with the result of the S v Banana 2000 (3) SA 885 (Zimbabwe),
(deciding that the Zimbabwe Consti tution did not decrimi nalise sodomy), Ngwena 
2002: 8-10.

12. Du Toit v Minister of Welfare and Population Devel opment CCT, 40/01, (10
September 2002).

13. National Coalition for Gay and Lesbian Equality v Minister of Home Affairs 2000
(2) SA 1 (CC). Compare the opposite result in the Namibian case of Chair person of 
the Immigration Selection Board v Frank and Khaxas (Case No. SA 8/99),
Ngwena 2002: 9.

14. Satchwell v President of the Republic of South Africa CCT, 45/01, (25 July 2002).
15. Minister of Home Affairs and Another v Fourie and Another CCT 60/04, (1

December 2005). One inter esting thing regarding this recent case is its remedy,
which effec tively gives Parliament a year to consider and enact either a same-sex
marriage law or another version, along the lines of civil union statutes.

16. This was done through the definition of the term ‘social group’. Section 3 of the
Refugees Act 130 of 1998 states, in part, that a person qualifies for refugee status if
that person has a well-founded fear of being perse cuted by reason of his particular
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social group. Section 1(xxi) states that ‘social group’ includes, among others, a
group of persons of particular gender, sexual orien tation, disability, class or caste.

17. Commu ni cation to author from Sheldon Magardie.
18. Based on the cases to date, some have argued that same-sex marriage should be

consti tu tional in South Africa (Byrn 2002).
19. 1998 (3) SA 1142 (ZS).
20. 2000 (3) SA 936 (CC).
21. See the lower court decision in ‘Dawood’.
22. The Southern African Devel opment Community is an organi sation of fourteen

states (Angola, Botswana, Democratic Republic of Congo, Lesotho, Malawi,
Mauritius, Mozam bique, Namibia, South Africa, Seychelles, Swaziland,
Tanzania, Zambia, and Zimbabwe). It has passed two Decla ra tions on gender
issues: the 1997 SADC Gender and Devel opment Decla ration and the 1998
Addendum to the Decla ration on Violence Against Women. See Banda 2002,
Ngwena 2002.

23. The conception of competing visions of citizen ships can of course be more broadly 
applied. For a view of the American military and higher education insti tu tions as
locked in such a conflict over gay and lesbian citizenship see Kapczynski 2002.

24. One can note the early 1900s practice of naming the entire region not as Southern
Africa but – in a term that should be distin guished from the term Union of South
Africa – ‘South Africa’. See for instance Martin Chanock’s aptly named Uncon -
sum mated Union (1977)

25. Indeed, Zimbabwe has over the past twenty years moved further and further
towards an increas ingly intol erant view towards dual nation ality (Klaaren and
Rutinwa 2003). As Cheater notes, an intol erant view towards dual nation ality will
impact partic u larly harshly on women who are married exogamously in a
patrilineal society.

26. Cheater describes a conver sation with one of these women who opened the conver -
sation as follows: ‘Good morning madam. We are the ladies who travel to
Botswana. Is there anything you would like to order? Shoes? Clothes?
Microwave? Steam iron? Computer? Video? Discs? Fax?’ (1998: 202).

27. Women were of course subject to other restraints (including legal restraints) on
their mobility, such as their status of legal minority. What is of signif i cance is how
their differ ential access to physical mobility struc tured their mobility in other
senses.

28. Coutin thus links the character of fleeing perse cution usually seen as part of
refugee law with the character of an undoc u mented status, usually seen as part of
immigration law (2000: 27-47). Nonetheless, she concludes that physical presence 
and social partic i pation have proved more powerful than the need to escape
physical destruction in the legal i sation of the Salvadorans (2000: 42).

29. This may be relevant both for revealing kin ties across borders as well as the
existence of more than one family.
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30. The project proposed here is of course related to but distinct from a doctrinal
history of the conflicts of law ‘in the Southern African region, a worthy topic of
study in its own right. The field is of course dominated by the schol arship of C.
Forsyth at present: C. Forsyth, Private Inter na tional Law (4th ed.). However, other
scholars are also working with different voices. See E Schoeman, ‘Choice of Law
and Legit imacy: Back to 1917?’ (1999) 116 SALJ 288-298. For compar ative
purposes, see C. Forsyth, ‘The Domicile of the Illegal Resident’ (2005), Journal of
Private Inter na tional Law, vol. 1.

31. Crush and Williams have analysed the recent South African set of three
post-apartheid amnesties but did not inves tigate the concept of sexual citizenship
(1999).

32. More broadly, one could claim that the discrim i natory practice of illegality was a
structure of the apartheid state (Klaaren and Ramji 2001).
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